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Gay footballers should not be ‘outed’
IN order to prove that discrimination
has not taken place

BY LOUISA RICHES SENIOR LECTURER AND SOLICITOR (NON-PRACTISING),

LEEDS METROPOLITAN UNIVERSITY

Football and homophobia are unsurprising
bedfellows. It is strongly argued that on the
pitch, off the pitch and in the terraces, ‘gay
bashing’ is rife.! Many footballers like other
high profile sportsmen and women and those
in the public eye do not disclose their sexual
orientation in order to avoid homophobic
discrimination from fans and employers alike.?

For some, the burden of living a double life is too much;
Marcus Urban could no longer endure what he described
as a prison of his mind and sacrificed his promising career
as an East German footballer in order to live as an openly
gay man;? only recently was Jason Collins the first US
professional sportsman to come out;* and earlier this year
Robbie Rogers left Leeds United and subsequently
revealed he was gay and announced his retirement but has
now found sanctuary playing for LA Galaxy.’

It comes as no surprise, therefore, that a Romanian appeal
court referred to the Court of Justice of the European
Union (CJEU, formerly the European Court of Justice)
for guidance, amongst other questions, whether a football
club could be permitted to disclose the sexuality of
footballers it employs in order to defend allegations that
the club had a homophobic recruitment policy, given that
such disclosure would potentially infringe those
footballers’ right to a private and family life.¢

Legislative context

In relation to Asociatia Accept v Consiliul National pentru
Combaterea Discriminarii (Accept v CNCD),7 the CJEU
was asked to consider, with reference to a specific set of
facts, the interpretation of Articles 2(2)(a); 10(1); and 17
of Council Directive 2000/78/ECS8 (the Directive) as to
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the meaning of, respectively, the concept of
discrimination, the shifting of the burden of proof from
the claimant to the respondent in prima facie cases of
discrimination, and the requirement for sanctions to be
effective, proportionate and dissuasive. The judgment of
the CJEU in response to this referral is not confined in its
importance to the scope of the right to a private and
family life and the protection of that right in favour of a
robust defence; the CJEU also made it clear that an
organisation’s liability for potentially discriminatory
statements goes beyond those made by its employees and
can include liability for remarks made, and presumably
the behaviour of, those closely and publicly associated
with the organisation.

‘There’s no room for gays in my family’
The case involved remarks about the future recruitment
(or not) of gay footballers by Romanian football club, FC
Steaua (the ‘Manchester United’ of Romanian football
clubs). Mr Becali, for a time the majority shareholder of
the company governing FC Steaua, was a notable figure
and perceived by many as a spokesperson for the club.
Although not involved in recruitment, in a public
statement made during an interview concerning the
possible transfer of a player, Mr Becali declared that he
would prefer to close the football club down rather than
hire a gay footballer, claiming it “...would be better to
play with a junior rather than someone who was gay’ on
the basis that ‘there’s no room for gays in my family and
[FC Steaua] is my family.’



Questions referred to the CJEU

It was submitted by Asociatia Accept in the main
proceedings that FC Steaua had made no effort to
distance itself from Mr Becali’s remarks; Asociatia Accept
alleged that FC Steaua’s lawyer *...confirmed that that
policy had been adopted at club level for hiring players
because ‘the team is a family’ and the presence of a
homosexual on the team ‘would create tensions in the
team and among spectators’.? In response to Accept’s
initial complaint to the Romanian National Council for
Combatting Discrimination (Consiliul National pentru
Combaterea Discriminarii — CNCD), the CNCD had
found that Mr Becali’s remarks could not be regarded as
emanating from an employer, its legal representative, or a
person responsible for recruitment. However, the CNCD
did find that the comments amounted to harassment and
issued a warning, which was the only penalty available at
that stage under Romanian law.

Four points were referred by the Romanian appeal court
to the CJEU for consideration. The first question related
to whether remarks made to the mass media by a
shareholder of the football club who was not involved in
recruiting players could fall within the provisions
protecting individuals from less favourable treatment in
the field of employment, including recruitment.!?

Secondly, the CJEU was asked to address to what extent
the comments made might amount to facts from which it
could be presumed that direct or indirect discrimination
had occurred.In relation to the first and second points, a
similar issue had previously been addressed by the then
European Court of Justice (the ECJ) in the case of Centrum
voor Gelijkheid van Kansen en voor Racismebestrijding v
Firma Feryn NV (Feryn)."' The facts in Feryn related to a
Belgian firm that fitted garage doors. The employer had
made a public statement implying he would not recruit
fitters from ethnic minorities because his clients would not
be happy having such workers in their homes. The ECJ]
was asked to consider whether Article 2(2) of the Directive
was engaged given that there was no specific identifiable
victim of the remarks made. Article 2(2) refers to direct
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discrimination as being a situation in which ‘one person is
treated less favourably than another is [due to one of the
protected characteristics]” (emphasis added). This might
indicate a need for there to be a particular person(s)
specifically subjected toless favourable treatment and/or a
person or person(s) making a complaint about the
(potential) impact upon them personally of such general
remarks. However, the ECJ highlighted that the purpose of
the Directive as stated in its preamble was ‘to foster
conditions for a socially inclusive labour market’ and as
such, there was no requirement for an identifiable victim
of the discrimination complained of. A key difference
between Feryn and Accept v CNCD was that in the latter
the statement was made by an individual that was not an
employee and, in particular, played no role in the actual
recruitment of players.

The third question before the CJEU in Accept v CNCD
was whether the burden of proof under article 10 of the
Directive could be reversed. The requirement for the
respondent to prove there had been no breach of the
principle of equal treatment could lead FC Steaua to
disclose the sexuality of its footballers, thereby breaching
the right of those footballers to a private and family life.
Finally, and of lesser relevance from a UK perspective,
would a court declaration sufficiently satisfy the
requirements of the Directive that sanctions be ‘effective,
proportionate and dissuasive’ given that Romanian
domestic legislation meant the claim for pecuniary
compensation was out of time.

Findings of the CJEU and their implications
The CJEU indicated that Mr Becali’s comments could fall
within the remit of article 2(2)(a) of the Directive despite
his lack of involvement in recruitment and the fact that he
was not an employee of the club. It found that there was
nothing in Feryn to suggest that statements had to be
confined to those with authority to recruit; that the
perception of the public or social groups concerned may be
relevant for the overall assessment of the statements at
issue; and further, that it was open to the domestic court to
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take into consideration the attempt, or lack thereof, by an
organisation to distance itself from such remarks. Secondly,
the comments made by Mr Becali were deemed to be
sufficient to amount to facts from which direct or indirect
discrimination could be presumed, even though no
individual complaint had been raised.

Thirdly, the CJEU was of the opinion that FC Steaua
would not need to provide evidence that it sad recruited
gay footballers in the past. To do so would have led the
club to disclose the sexuality of its footballers, and
interfere with those individuals’ right to privacy. In this
situation an organisation finds itself stuck between a rock
and a hard place; remarks have been made by someone
arguably ‘on a frolic of their own’ and there is tangible
evidence to counter subsequent allegations, but that
evidence cannot be disclosed. All the more reason to
ensure that those in the public eye are fully briefed as to
what is and is not appropriate, especially when they might
be perceived to be speaking or acting on behalf of an
organisation that is not their direct employer.

The final aspect of the CJEU’s judgment has limited
application to the UK. Under the Equality Act 2010,
there is no differentiation between the limitation period
and the remedy available, although before making an
order for compensation a tribunal needs to have first
considered whether to make a declaration and/or
recommend action to be taken.'? Nonetheless, the
guidance from the CJEU in Accept v CNCD should be
heeded: a declaration may not be a sufficient remedy in
instances of serious cases of discrimination and might fall
foul of the Directive by failing to amount to a sanction
that is effective, proportionate and dissuasive.

Tackling homophobia

Practical guidance can be taken from this case as to how
football clubs should tackle the issue of recruitment and
homophobia, and the broader issue of homophobia in
afield which remains inextricably linked to homophobia.
Football clubs and other sporting organisations should:

* ensure that policies relating to equality and diversity
are robust, up to date and make specific reference to
the protected characteristics identified in the Equality
Act 2010513
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* review equality and diversity policies to make sure they
refer to all stages of the employment process including
recruitment and termination and that they include
codes of behaviour to be observed by employees and
also, importantly in the light of Accept v CNCD,
individuals that are associated with the organisation,
particularly those in the public eye;

* bring such policies and codes expressly to the attention
of all employees of the club and those closely linked to
the organisation;

¢ respond proactively to any incriminating statement
that is made, or discriminatory behaviour
demonstrated, be that by an employee or other key
individual, in order to immediately distance the club;
and

e remember that a defence that there is no identified or
identifiable victim’ of the discrimination will most
likely fail, thus making it harder to rebut the
presumption of discrimination or discriminatory
policies being in force — so be warned...

Final thoughts

As host to ‘the world’s only national LGB&T [lesbian,
gay, bisexual and transgendered] football league’™# there
are grounds to argue that the UK is a trailblazer when it
comes to addressing head-on the issue of football and
homophobia. Nonetheless, despite the efforts of straight
footballers appearing on the front cover of the gay
magazine Attitude, in an apparent bid to encourage their
peers to feel confident about coming out, it is evident
that the beautiful game needs to improve conditions in
and outside of the locker room before gay footballers feel
safe enough to be open about their sexuality. ISl
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